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222 EAST 41ST STREET - NBA/ YORK. NEW YORK 1Q017 • (212) 326-3939 

Facaionte (212) 7SS-7306 
gmotarD® jone^aay conn 



Please hand deliver the following facsimile to: 

Name/Company: 

Examiner Reip, David Owen 

United Stales Paiem and Trademark Office 

Comxni&sioner for Patents 

P.O. Box 1450 

Alexwdria,VA 22313-1450 



From: Giuseppe Molaro 

JP No.: 006594 
Send copies to; 



Facsimile Number: 
703-872-9306 



September 7, 2004 



Telephone Number: 
703-308-3383 



□ Copies distributed - 
Direct Telephone No.: (212) 790-6348 



(212)699-«368 

708716-999450 

Number of pages (including this 
page): 



Direct Facsimile No.: 
CAM No 



Re: United States Palem Applicaiion No. 09/879,91 1 
Inveirtot: Max Aebi #r al. 
Filed: June 14. 2001 

Enmled: SPINAL DISC SPACE DlSTRACTOR 
AtlUmi: 3731 

Attorney Docket No. 00S932-47 1-999 



noS/ihe Cder .mmediaieiy Dy lelep rton^ m me flireci leiBpnone number noted aPava. 



Message: 



WKSPQNSE TH SPECIES RKOUIREMENT 



Please call us immediately if the facsimiie you receive Is incomplete or itIeglDie. Please asK for the 
facsimile operator. - ^r.o.s^zo^,. 
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TONES 



Facsiinile Transmission 



222 EAST 41 ST STREET • NEW YORK. NEW YORK lODl7 • (212) 326-3939 

FaCStmile. (212) 755-7306 



gmolaro® jonesday com 



r>PllTlPirATR OF FACSIMILE TR ANSMISSION 

i hereby cenify thai the attached "RESPONSE TO SPECIES REQUpMejT' for Non^ 
provisional application Ser. No. 09/879.91 1 entitled "SPINAL DISC SPACE DISTRACTOR' 
wTmTbe UnitS States Patent and Trademark Office by facsimile transn«.s,on on September 7. 2004 to 
facsimile telephone number 703-872-9306. 





Se ptember 1. 2Q04_ 

Giusepi^J^Molaro E*aie 
(Reg- No. 52.039) 



Please us *mme0la«,y .he .acs™»a you receive is inco,„p,e.e or Liealble. P.ease asK tor ,m 
facsimile operator. 

.RWine • LONDON . LOSANGELfeS ^ ^ ^^^^^ ^ 3,«B*P0R6 • • fAlPM 
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SEP 01 2004 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re ^ppUcation of: 


Max Aebi ei al. 


Confirmaiion No. 


7179 


Serial No. 


09/879,91 1 


AjT Unit; 


3731 


Filed; 


June 14,2001 


Exainraer: 


Reip, P^vid Owen 


For; 


spinal disc space 
distractor 


Aw)mey Dockei: 


008932-471-999 



RESPONSE TO SPECIES REQUIREMENT 



Coniinissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-X450 

Sir: 

Jn response lo the outstanding Office Actions dated May 5, 2004 and June 28, 2004 in 
which the Examiner imposed a species requirement, please consider the following remarks. 



Petition for Extension of Time under 37 CFR I 136 . 

U is respectfully requested that the time for response to the Office Action dated May 
5, 20O4 and June 28. 2004 be extended for a period of two monihs(s) from July 28, 2004 to 
September 28, 2004. U is respectfully submitted that the appropriate extension of time should 
be governed by the Office Action dated June 28, 2004, and not the Office Action dated May 
5, 2004 as suggested by the Examiner. It is respectfully submitted that the Applicant's 
response dated June 3, 2004 was responsive to the Office Action dated May 5, 2004, and 
although the Examiner may not agree with the Applicant's assertion thai claims i-35 are 
readable on the elected species, that does not make the Applicant's elecuon non-responsive. 
Thus, it is respectfuUy submiiied that a two-month extension of time is reqmred. 

Alternatively, if the Examiner does not agree with the Applicant's assertion that the 
appropriate extension of time should be governed by the Office Acnon dated June 28, 2004. 
than it is respectfully requested that the time for response to the Office Action dated May 5. 
2004 be extended for a period of three monihs(s) from June 5, 2004 to September 5. 2004. 



1 
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species Requirement 

Ui ihe Office Acrion daied May 5. 2004, the &iaminer indicated thai ihe present 
application coniaim clmm^ directed to more than one species and tbus requires election 
imder 35 U.S,C. 12 1 of one of the following species of the claimed invention: 

L Species 1, Figs. 1-3 and 6-9 
IL Species 2, Fig. 10 
m. Species 3^ Fig. 1 1 

IV. Species 4, Figu. 12 and 13 

V. Species 5, Figs*. 14-16, 

In response to the species election. Applicant provisionally elects rhe invention of 
Species 5 - as depicted in Figs. 14-16 - drawn to a spinal disc disuactor - for prosecution in 
this application. Applicant reserves the right lo file divisional applications to protect the 
inventions of Species 1-4, Applicant provisionally elects Species 5 with the understanding 
that the claitns shall he restricted to thi^* species only if no claim finally heia to be allowable 
is held generic. Applicant believes that pending claims 1-4, 6, 17, 18, 20, 21, 22, 26, and BO- 
SS are readable on ihe elected Species. 

The election of Species 5 and the temporary wididrawal of claims not readable 
thereon pending the allowance of a generic clarni, is not to be interpreted as an admission as 
Applicant siili believes that the introduction of Figure SA is not new matter. 

Reconsideration and allowance of the present application in view of ihe above 
remarks is respectfully requested. The Examiner is respectfully requested to reconsider this 
application with a view towards allowance. The Examiner is invited to call die undersigned 
attorney at 212-326-7883, if a telephone call could help resolve any ren^ainipg issues. 

Respectfully submitted, >^ 
n,,. Se.,.n,b«7.2004 ^2.,^ 

~ ■ By: Giuseppe Molaro (Reg- No.) 

35.340 



For: Brian M. Roihery (Reg. No.) 

JONES DAY 

222East4lsTStreei 

New York, New Yorit 10017 

(212) 326-3939 
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